FEDERAL ELECTION COMMISSION
Washington, DC 20463

MEMORANDUM
TO: The Commission
Staff Director
Acting General Counweel
FEC Prass Offios
FEC Public Disolosare
FROM: Office of the Commiseian Secretary A++{
DATE: August 23, 2011
SUBJECT: Late Comment on Draft AO 2011-14
(Utah Bankers Association and Utah Bankers
Association Action PAC)

Transmitted harewith is a late submitted apmment fromn
Utah Bankers Associdtion and titah Bxunkers Association Action
PAC by Kirk L. Jowers and Matthew T. Sanderson regarding the
above-captioned matter.
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Re: Supplemental Comment on Commission Drafts for Pending Advisory ™ ©
Opinion Request 2011-14
Dear Mr. Hugixey:

We thank the Commission for considering Pending Advisory Opinion Request 2011-14.
We agree with nearly all the analysis presented in the draft opinions, but file this supplemental
comment on behalf of the Utah Bankers Association (“UBA™) and the Utah Bankers Association
Action PAC (“UBAA PAC”) to simmerize previous mamarks abont thu stius of UBA’s

affilintad xiate bankars assoriatians asd to discuss eorpamate “facilitation” ismes raised imthe
drefts.

A. UBA’s Affiliaf tate Bankers Associations are Not “Connected Organizations” and
Need Not Be Included in UBAA PAC’s Name

Our previous written comment and remarks at the Commission’s August 4th Open
Meeting separately addressed at length the status of UBA’s affiliated state bankers associations.
We briefly suummarize our positivn on this issue here o aid the Commission’s deliberations.

A principal flaw of the drafts is they assame all “affiliates™ that offer PAC support are
automatically “connected arganizatians.” This assumption is mistaken bocause, as mentioned,
the Commission has spacifically pravided for the existence of affiliated-but-not-connected

entities that share a common organizational umbrella in the trade association context.

Another error is that the drafts presume that all “connected organizations” must be
included in a PAC’s name. This is incorrect because, again, a subsidiary-type organizavion is
permitted to exclude frem its PAC’s name any reference to “peer” entities that are part of the
same organiastianal structure.

The Commissica’s regulations and precedents therefore do nat, as the drafts suggest, -
require UBA’s affiliated state associations to be both “connected organizations” and ;eferenced
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in UBAA PAC’s name. Instead, in keeping with past Commission decisions, the Commission
should hold that UBA’s affiliawed associations are not “connectéd” andfor UBA nmry exclude
affilinted stite ensnciations frmm UBAA PAC’s name.

B. Corporate Titles Used Only for Identification Purposes Will Not Cause Unlawful
Facilitation

Conmnission rules prohibit corporatxons from “facilitating the making of contributions to
candidates or political committees.” “Facilitation” occurs when a corporation uses its
“resources or facilities to engage in fundralsing uctivities in connection with any federal
election.” In a 2007 Adlt'mmy Opinion, the Cammizsion foumd timt corporations wmtid engnge
in uninwfig faoilitation if thay inni thnir corpurate munes and Ingos to the Reyes Committee for
use on fundraising-event advertising to ‘ermournge cantributions to the ... Committoe.” The
Commission reasoned:

By allowing the committee to use the corporation’s resources — in effect, by lending the
corporation’s resources to the committee — the corporation is using its resources to
facilitate contributions to the Reyes Committee. By approving or accepting the use of the
corporation’s resources, the employee ra.uﬂes this use as an agent of the corporation.

Such corporate facilitation is prohibited...*

Commission Draft A in Pentiimg Advisaty Opinion Remniest 2011-14 citos fite Reyns Commitive
Opinion for the propezitian that URAA PAC’s “um of ... volunteers’ corporate titles, even for
identification purposes” could result in facilitation.’ We disagree and believe the Commission
should find that facilitaon wanld not ocour for four main reasons.

First, important facts distinguish the Reyes Committee’s situation from the circumstances
here in Pending Advisory Opinion Request 2011-14. In the Reyes Committee Opinion,
corporate naines would have facilitated contributions because they were to appear on advertising
at a fundraising event specifically to acknowledge and “encourage™ contributions. Here,
however, UBAA PAC plans to uxe corpamis nanms only to identify individual Councit
paaicipants, not io rocogniya indivirhuals as coniributors or offar sorporte advartising
opprertinitins in exchange for axecutives’ contributians. Corporate: faciitation would not cecur
because corparate nemes will not facilitate the actual process of making or collecting of
contributians.

11 CFR § 1142()(1).

211 CER § 114.206)(1).

* Fed, Election Comm’n Ady. Op. 2007-10 at 2 (Reyes).

4 Fed. Election Comm’n Adv. Op. 2007-10 at 2-3 (Reyes).

$ Pending Advisory Opinion Request 2011-14, Draft A at n. 8.
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Second, a facilitation finding in Pending Advisory Opinion Request 2011-14 would
conflict with the Commision’s prartice of nilowing businesses to acquiesce in the use of their
marks by norr-comnsctod commnittoes. The Cammission has, an multiple ncc:mmns permitted
individuals assaziated with imsinesses to estabiish non-cannected committees.® Notably, the
Commission did not find the bnsinesses facilitated or masde contributians when the non-
connected ccmmittees referenced the businesses in the cammittees’ names. Similarly, UBAA
PAC intends to use business names only in general project operations, to identify individual
Council participants. Given the Commission’s practice of allowing businesses to acquiesce in
the use of their marks by non-conrected committees, consistency dictates that no facilitation
would occur because of UBAA HAC's use.

Thind, a faciliintion finding in Pending Advisory Opinion Request 2011-14 would
conflict with the Commission’s approach to a comparable prohibition—the ban on federal
candidates suliciting so-eu]led “soft rnoney.” Federal candidates are allowed, despite the soft-
money salicitotion ban,” to appear on non-federal fundraising invitatians berause the
Commission gives effect to express language that disclaims candidate invalvement ® Here,
UBAA PAC plans to often post similarly express language near corporate names noting that the
names are “for identification purposes only.” If a federal candidate’s name can appear on a non-
federal fundraising invite because of express disclaimer language without violation, a “for
identification purposes only” disclaimer should allow a corparate name to appear without
resulting in facilitation. The Conimission should therefore give effect to this UBAA PAC’s
express language, where it appears, and find that no feoilitation would occur.

Fourth and finaily, the Commission shrild more alosely examine certam trademark iaw
consideratioas. Facilitalipn requires a corpomtion to take scxze sort of affirmative act. The
Reyes Committee Opinion found, for example, that facilitation would occur when a corporation
“lent,” “approved,” or “accepted” the Reyes Committee’s use of its mark. The decision was
seemingly based on an assumption that the “use” (i.¢. fundraising-event advertising) required the
mark-holder’s affirmative permission or assexut to avoid trademark Infringement. We note,
howaver, that under trademark law, the mark-holder need not offer affirmative permission for
every type of “ase.” For exainple, trademark luw allows use of anothcr’s trademark to identify
one’s sclf, even withant nirtaining penmissien.” As part of the Friends ef Traditinml Bamking

¢ Fed. Ekction Comm’n Adv. Op. 2001-07 (NMC PAC); Fed. Election Comun’n Adv. Op. 2005-20 (Pillsbury

Winthrop Shaw Pittman).

711 C.FR. § 300.62.

%11 CER §300.64(c)(3)iv).

9 S’ee, e.g. Yolkswagenwerk Aktiangesellshaft v Church, 411 F.2d 350, 352 (9th Cir. 1969) (holding that aa

automabile repair shop’s usa of the mark “Volkswagen” was not an infringing use because “advertising [the repair
of Volkswagens, it] would be difficult, if not impossible, for [Church] to avoid altogether the use of the word
‘Volkswagen'’ or its abbreviation ‘VW,’ which are the normal terms which, to the public at large, signify appellant's

cars.”); Rin Tin Tin, In¢, v. First Look Studios, Inc., 671 F. Supp. 2d 893, 900 (S.D. Tex. 2009) (holding that a
movie studio’s use of “Rin Tin Tin” mark to identify documentary was not an infringing use).
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project, UBAA PAC will use corporate titles only as an extension of a participating individual’s
name. Corporate titles will serve as a mere identifier. UBAA PAC’s “use” therefore would
likely not require any mexk-holder’s affirmative permissiom We ask the Commissicn to weigh
_the relevance of this trademark law eonsideration in rendering its facilitation finding.

Please contact us if you have any questions regarding the Advisory Opinion Request or
this supplemental comment.

Sincerely,
Kirk L. Jowers

Matthew T. Sanderson
Caplin & Drysdale, Chtd.

cc:  Office of the Commission Secretary




